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B efore the
C O P Y RIGH T RO Y A L TY JUD GE S

W ashington,D .C .

)
In re )

) N o.17 -C RB -0013-RM
P roceedings of the C opyrightRoyaltyB oard; )
V iolation of S tandards of C ondu ct )

)

RE P L Y C O M M E N TS O F TH E A L L O C A TIO N P H A S E P A RTIE S

The u nd ersigned representatives of certain of the A llocation P hase (formerly “P hase I”)

claimantcategories to which Section 111 cable royalties have been allocated in prior cable

royalty allocation proceed ings (“A llocation P hase P arties”)1 su bmitthe following comments in

response to the Ju d ges’notice solicitingreply comments (8 2 Fed .Reg.28 8 00 (Ju ne 26,2017 ))

on theirproposed ru le forstand ard s of cond u ct(“C ond u ctRu le”)(8 2 Fed .Reg.18 601 (A pr.20,

2017 )).

I. The P roposed C ondu ctRu le Is C onstitu tional.

C ontrary to the su ggestions of Rau lGalaz and W orld wid e Su bsid y Grou p,L L C ,d ba

Ind epend entP rod u cers Grou p(“IP G”)2,the C ond u ctRu le is fu lly consistentwithconstitu tional

gu arantees of d u e process and equ alprotection. The ru le expressly provid es for “notice and

opportu nity forhearing”before the su spension ord ebarmentof any person orentity. 8 2 Fed .

Reg.18 603.M oreover,the C ond u ctRu le d oes notcontemplate any type of au tomatic exclu sion

or sanction;rather,itprovid es thatthe Ju d ges “may”temporarily or permanently revoke the

privilege of participating before the C opyrightRoyalty B oard . Id. The ou tcome wou ld be a

1 The A llocation P hase P arties joining these comments are P rogram Su ppliers,JointSports C laimants
(“JSC ”),C ommercialTelevision C laimants,P u blic B road castingService,SettlingD evotionalC laimants,
C anad ian C laimants Grou p,and N ationalP u blic Rad io.
2 B ecau se the comments of IP G and M r.Galaz make the same argu ments,the A llocation P hase P arties
willad d ress them together.
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d iscretionary d etermination,based on the specific facts and circu mstances presented to the

Ju d ges.

Thu s,the au thorities cited by IP G regard ing au tomatic,blanketd isqu alifications for

felony conviction are plainly inapposite. See IP G C omments at19-24 (citingMiller v. Carter,

547 F.2d 1314 (7 thC ir.197 7 );Kindem v. Alameda,502 F.Su pp.110 8 (N .D .C al.198 0);Smith

v. Fussenich,440 F.Su pp.107 7 (D .C onn.197 7 )).The statu tes atissu e in those cases imposed

sweeping“across-the-board ”d isqu alifications from employment. See Miller,547 F.2d at1315

(invalid ing ord inance prohibiting issu ance of chau ffeu r’s license to “any person convicted of

certain crimes”)(emphasis ad d ed );Kindem,502 F.Su pp.at1111 (strikingd own an “across-the-

board ban on hiring ex-felons”); Smith, 440 F. Su pp. at 108 0 (d isapproving “blanket

exclu sionary ru le”).B u t,“[t] his is notto say thatapriorfelony conviction can neverbe afactor

in pu blic employmentd ecisions.” Kindem,502 F.Su pp.at1112. The infirmity with the

provisions in those cases was theirimposition of an au tomatic,u niversalban.

In contrast,the C ond u ctRu le d oes notimpose any “blanketexclu sionary ru le.”Rather,a

priorfelony conviction –and its facts and circu mstances –can be considered by the Ju d ges,bu t

its mere existence d oes notmand ate any particu lar resu ltor penalty. Su ch a ru le is entirely

appropriate. Ind eed ,the ru les of the U.S.P atentand Trad emark O ffice (“USP TO ”)similarly

provid e thatconviction of “seriou s crime”–whichis d efined to inclu d e “[a] ny criminaloffense

classified as afelony”–may be grou nd s ford iscipline orsu spension. See 37 C .F.R.§ § 11.1,

11.19,11.25.O theragencies have similarru les.See,e.g.,31 C .F.R.§ § 10.50(a),10.51(a)(IRS

may su spend or d isbar practitioner for cond u ctinclu d ing conviction of “any criminaloffense

involving d ishonesty orbreach of tru st,”“any felony u nd erFed eralorState law forwhich the

cond u ctinvolved rend ers the practitioneru nfitto practice before the InternalRevenu e Service,”

or any “any criminaloffense u nd er the Fed eraltax laws”);17 C .F.R.§ 201.102(e)(2) (“any
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person who has been convicted of afelony oramisd emeanorinvolvingmoraltu rpitu d e shallbe

forthwith su spend ed from appearing or practicing before the [Secu rities Exchange]

C ommission”).

There is likewise no meritto IP G’s su ggestion thatthe C ond u ctRu le is “overbroad ”

becau se it gives the Ju d ges the d iscretion to su spend or d ebar practitioners fou nd to be

“incompetent or d isrepu table”(IP G C omments at 5). This mirrors the statu tory stand ard

applicable to practitioners before the USP TO .See 35 U.S.C .§ 32 (permittingUSP TO D irector

to su spend orexclu d e “any person,agent,orattorney shown to be incompetentord isrepu table”);

see also Bender v. Dudas,490 F.3d 1361 (Fed .C ir.200 7 ) (affirming USP TO exclu sion of

practitionerpu rsu antto 35 U.S.C .§ 32 and USP TO ru les). IRS regu lations similarly provid e

that “[t] he Secretary of the Treasu ry,or d elegate,after notice and an opportu nity for a

proceed ing,may censu re,su spend ,ord isbarany practitionerfrom practice before the Internal

Revenu e Service if the practitioner is shown to be incompetentor d isrepu table (within the

meaningof § 10.51).”3 37 C .F.R.§ 10.50(a).

IP G also argu es thatthe C ond u ctRu le is overlybroad becau se itcou ld be read to apply to

“any”regu latory infraction (IP G C omments at5). The A llocation P hase P arties d o notbelieve

thatthe Ju d ges intend ed to provid e forsu spension ord ebarmentin the case of any regu latory

3 If the Ju d ges d eem itad visable to fu rtherd efine the phrase “incompetentord isrepu table,”the IRS
d efinition may provid e au sefu lpointof reference.Und erthatd efinition,incompetence and d isrepu table
cond u ctinclu d es,amongotherthings,criminalconvictions foroffenses involvingd ishonesty orbreachof
tru st,violation of the Fed eraltax laws,or any felony “for which the cond u ctinvolved rend ers the
practitioneru nfitto practice”before the IRS;“[g] ivingfalse ormislead inginformation,orparticipatingin
any way in the givingof false ormislead inginformation to the D epartmentof the Treasu ry orany officer
oremployee thereof,orto any tribu nalau thorized to pass u pon Fed eraltax matters,in connection with
any matter pend ing or likely to be pend ing before them,knowing the information to be false or
mislead ing ...”;“the u se of false or mislead ing representations with intentto d eceive a clientor
prospective client in ord er to procu re employment”;“[m] isappropriation of,or failu re properly or
promptly to remit,fu nd s received from aclientforthe pu rpose of paymentof taxes orotherobligations
d u e the United States”;and “[d ]isbarmentor su spension from practice as an attorney,certified pu blic
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infraction,even aminorand inad vertentone. In ord erto clarify this point,the M ay 22,2017

C omments of the A llocation P hase P arties (“A P P C omments”)su ggested thatthe Ju d ges revise

the proposed C ond u ctRu le to state thatitapplies to “[a] ny person who has demonstrated a

pattern of persistentfailu re to abide by C opyrightRoyalty B oard ru les orregu lations,orwho

has committed aviolation of C opyrightRoyalty B oard ru les orregu lations thatthreatens

the integrityof the proceedings.”See A P P C omments at4-5 (proposed ad d ition in bold ).The

A llocation P hase P arties stand bythatsu ggestion.

Finally,there is no basis forIP G’s argu mentthatthe C ond u ctRu le wou ld ru n afou lof the

B illof A ttaind erC lau se (IP G C omments at25-27 ).A billof attaind eris “alaw thatlegislatively

d etermines gu iltand inflicts pu nishmentu pon an id entifiable ind ivid u alwithou tprovision of the

protections of aju d icialtrial.”Nixon v. Administrator of General Services,433 U.S.425,468

(197 7 ). N one of those featu res is presenthere. The C ond u ctRu le applies generally to all

persons appearing before the Ju d ges,and itd oes notinflictany pu nishment,on M r.Galaz or

anyone else,letalone withou ttrial.4 A s d iscu ssed above,no action againstany person orentity

is au tomatic u nd erthe ru le,and notice and ahearing wou ld preced e any action. The Ju d ges’

reference to M r.Galaz’s priormiscond u ctin d iscu ssingthe backgrou nd to the ru le is simply a

reflection of the historicalfacts and cannottransform the ru le into abillof attaind er.See Nixon,

433U.S.at47 1-7 2 (actgoverningpreservation of presid entialmaterials d id notoffend the B illof

A ttaind erC lau se in referringto formerpresid entbyname).

accou ntant,pu blic accou ntantor actu ary by any d u ly constitu ted au thority ....” See 31 C .F.R.§
10.51(a).
4 Forthe same reason,there is no basis forIP G’s su ggestion thatthe C ond u ctRu le somehow conflicts
withthe sentence imposed on M r.Galaz afterhis gu ilty plea(IP G C omments at7 -10). In ad optingthe
ru le,the Ju d ges wou ld notbe “sentencing”orpu nishingM r.Galaz in any way.
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II. IP G’s RemainingA rgu ments A re W ithou tM erit.

Inexplicably, IP G argu es that the C ond u ct Ru le may somehow violate Title V II

prohibitions againstd iscrimination by employers (IP G C omments at28 -30). This is notan

employmentmatter,and Title V II is simply irrelevantto the C ond u ctRu le. M oreover,as

d iscu ssed above,the C ond u ctRu le d oes notmand ate any blanketexclu sion based on aprior

conviction;itis simplyafactorthe Ju d ges mayconsid er.

There is likewise no meritto IP G’s argu mentthatthe C ond u ctRu le is contrary to the

Fed eralRu les of Evid ence (IP G C omments at31).W hile u nd erthose ru les evid ence of aprior

conviction goes to cred ibilityof awitness’s testimony and notits ad missibility(see Fed .R.Evid .

609(a)),nothingin those ru les su ggests thatagencies and tribu nals cannotpolice the practitioners

and experts who appearbefore them.See, e.g.,17 C .F.R.§ 201.102(e)(“Ru le 2(e)”)(provid ing

forsu spension and d isbarmentof persons appearingorpracticingbefore the SEC );Touche Ross

& Co. v. SEC,609 F.2d 57 0,57 2-7 3 (2d C ir.197 9)(affirming SEC ’s au thority to barexpert

accou ntants from its proceed ings u nd erRu le 2(e)).

IP G also specu lates thatthe C ond u ctRu le may preventaparty from engagingits cou nsel

of choice (IP G C omments at32-34).The A llocation P hase P arties agree thatd isqu alification of

cou nselis an extreme remed y thatshou ld be imposed only if necessary in the circu mstances,bu t

in ad optingthe C ond u ctRu le the Ju d ges wou ld notbe d isqu alifyingany party’s cou nsel.In the

eventof any fu tu re action thatapplied to cou nsel,su ch action wou ld follow notice,ahearing,

and d u e consid eration of the facts and circu mstances by the Ju d ges.The factthataremed y may

be invoked only rarely and in seriou s circu mstances d oes notmean thatitshou ld be beyond the

Ju d ges’d iscretion.
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III. The M u sic C ommu nity’s C oncerns Regarding L icensed P rofessionals C an B e
A lleviated B y C larifying ThatThe C ondu ctRu le D oes N otA pply To C ondu ct
Unrelated To The IntegrityO f These P roceedings.

The comments filed by the M u sic C ommu nity P articipants (“M u sic C ommu nity

C omments”)expressed concern thatthe ru le’s provisions regard ing“any person whose license to

practice”as aprofessional“has been revoked orsu spend ed in any State”mightbe read to apply

to cond u ctthatd oes notsu ggestany risk to the integrity of the proceed ings before the Ju d ges,

su ch as “a formerly-su spend ed cosmetologistworking as an accou ntant,”or an attorney or

accou ntantwho had a prior su spension d u e to a ministerialmatter like the late paymentof

professionald u es orfailu re to d ocu mentcontinu inged u cation requ irements.M u sic C ommu nity

C omments at14-18 . The A llocation P hase P arties d id notu nd erstand the C ond u ctRu le to

contemplate su ch a resu lt,and are confid entthatthe Ju d ges wou ld exercise their d iscretion

appropriately in ad d ressing the specific facts and circu mstances before them. H owever,to

alleviate the M u sic C ommu nity’s concerns,the Ju d ges cou ld state expressly in the finalC ond u ct

Ru le,or in the accompanying commentary,thatany su spension or d ebarmentby the Ju d ges

based on the su spension or revocation of a person’s professionallicense willbe limited to

circu mstances where the u nd erlyingcond u ctind icates arisk to the integrity of the proceed ings

before the Ju d ges.

IV . The Ju dges S hou ld A doptthe C ondu ctRu le to S u pplementthe C u rrentlyA vailable
RemedialM easu res.

The A llocation P hase P arties believe that,while the Ju d ges alread y have the au thority to

impose a variety of sanctions for miscond u ctin proceed ings before them,the C ond u ctRu le

wou ld provid e au sefu lsu pplementto thatau thority.This is illu strated by the history of repeated

miscond u ctinvolving M r.Galaz and IP G,which d id notend with M r.Galaz’s gu ilty pleaand

conviction formakingfrau d u lentsu bmissions to the C opyrightO ffice.Rather,as the Ju d ges are
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aware (and as d etailed in the separate reply comments filed by variou s parties),M r.Galaz,IP G

and affiliated entities have persisted in their miscond u ctand d isregard of the Ju d ges’ru les

d espite the repeated imposition of variou s evid entiary sanctions,ad monishments,and d ismissals

of claims.5 Recid ivism of this sortis betterad d ressed by the process envisaged by the proposed

ru le than solely by the continu ing imposition of ad hoc responses to particu lar incid ents of

miscond u ct. Ju stas the USP TO ,IRS,and SEC have fou nd itu sefu lto ad optgeneralru les

governing su spension ord ebarmentratherthan relying only on case-by-case sanctions (see 37

C .F.R.§ § 11.1 et seq.;31 C .F.R.§ § 10.50 et seq.;17 C .F.R.§ 201.102(e)),the Ju d ges also will

benefitfrom the ad option of ru les of cond u ctfortheirproceed ings.

Respectfu llysu bmitted ,

P RO GRA M S UP P L IE RS

/s/GregoryO .O laniran
GregoryO .O laniran (D C B arN o.4557 8 4)
L u cy H olmes P lovnick(D C B arN o.48 8 7 52)
A leshaM .D ominiqu e (D C B arN o.990311)
M ITC H E L L SIL B ERB ERG & KN UP P L L P
18 18 N StreetN W ,8 thFloor
W ashington,D C 20036
P hone:(202)355-7 917
Fax:(202)355-7 8 8 7
goo@ msk.com
lhp@ msk.com
amd @ msk.com

5 Forexample,in the Sports category in which JSC participates,IP G repeated ly has sou ghtto pu rsu e
claims forFIFA programming–d espite the factthatFIFA had expressly d isavowed any su chau thority –
and sou ghtto hid e thatfactfrom the Ju d ges and JSC throu gh a“blatantd iscovery violation by IP G.”
Independent Producers Group v. Librarian of Congress,7 92 F.3d 132,138 (D .C .C ir.2015);see also
Order on Joint Sports Claimants’ Mot. for Summ. Adjudication Dismissing Claims of Indep. Producers
Grp.,N os.2012-6 C RB C D 2004-2009,2012-7 C RB SD 1999-2009 (A u g.29,2014);Mem. Op. and
Order Following Prelim. Hr’g on Validity of Claims,N o.200 8 -2 C RB C D 2000-2003 (P hase II)(M ar.
21,2013). A s setforth in the ind ivid u alreply comments filed by variou s parties,there are nu merou s
ad d itionalexamples of continu ingmiscond u ctby IP G/M r.Galaz.
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C O M M E RC IA L TE L E V IS IO N
C L A IM A N TS

/s/John I.Stewart
John I.Stewart,Jr.(D C B arN o.913905)
D avid Ervin (D C B arN o.445013)
A nn M ace (D C B arN o.98 0 8 45)
B rend an Sepu lved a(D C B arN o.102507 4)
C RO W EL L & M O RIN G L L P
1001 P ennsylvaniaA ve.,N W
W ashington,D C 20004-2595
P hone:(202)624-268 5
Fax:(202)628 -5116
jstewart@ crowell.com
d ervin@ crowell.com
amace@ crowell.com
bsepu lved a@ crowell.com

JO IN T S P O RTS C L A IM A N TS

/s/RobertA lan Garrett
RobertA lan Garrett(D C B arN o.23968 1)
M .Sean L aane (D C B arN o.422267 )
M ichaelKientzle (D C B arN o.100 8 361)
B ryan L .A d kins (D C B arN o.98 8 40 8 )
A RN O L D & P O RTER KA Y E SC H O L ER
L L P
601 M assachu setts A venu e,N .W .
W ashington,D C 20001
P hone:(202)942-5000
Fax:(202)942-5999
robert.garrett@ apks.com
sean.laane@ apks.com
michael.kientzle@ apks.com
bryan.ad kins@ apks.com

P UB L IC B RO A D C A S TIN G S E RV IC E

/s/Ronald G.D ove
Ronald G.D ove,Jr.(D C B arN o.430533)
L ind sey L .Tonsager(D C B arN o.98 3925)
D u stin C ho (D C B arN o.1017 7 51)
RobertN .H u nziker,Jr.(D C B arN o.
1018 458 )
C O V IN GTO N & B URL IN G L L P
O ne C ityC enter
8 50 TenthStreet,N W
W ashington,D C 20001-4956
P hone:(202)662-568 5
Fax:(202)7 7 8 -568 5
rd ove@ cov.com
ltonsager@ cov.com
d cho@ cov.com
rhu nziker@ cov.com

C A N A D IA N C L A IM A N TS GRO UP

/s/L .Kend allSatterfield
L .Kend allSatterfield (D C B arN o.393953)
SA TTERFIEL D P L L C
1629 K Street,Su ite 300
W ashington,D C 20006
P hone:(202)355-6432
lksatterfield @ satterfield -pllc.com
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S E TTL IN G D E V O TIO N A L
C L A IM A N TS

/s/A rnold P .L u tzker
A rnold P .L u tzker(D C B arN o.1018 16)
B enjamin Sternberg(D C B arN o.101657 6)
Jeannette M .C armad ella(D C B arN o.
50058 6)
L UTZKER & L UTZKER L L P
123320thStreet,N W ,Su ite 7 03
W ashington,D C 20036
P hone:(202)408 -7 600
Fax:(202)408 -7 67 7
arnie@ lu tzker.com

/s/C lifford M .H arrington
C lifford M .H arrington (D C B arN o.
218 10 7 )
M atthew J.M acL ean (D C B arN o.47 9257 )
M ichaelA .W arley(D C B arN o.1028 68 6)
JessicaT.N yman (D C B arN o.1030613)
P IL L SB URY W IN TH RO P SH A W
P ITTM A N L L P
2300 N Street,N W
W ashington,D C 20037
P hone:(202)663-8 525
Fax:(202)663-8 00 7
clifford .harrington@ pillsbu rylaw.com

N A TIO N A L P UB L IC RA D IO

/s/GregoryA .L ewis
GregoryA .L ewis (D C B arN o.42090 7 )
N A TIO N A L P UB L IC RA D IO ,IN C .
1111 N orthC apitolStreet,N E
W ashington,D C 20002
P hone:(202)513-2050
Fax:(202)513-3021
glewis@ npr.org

D ated :Ju ly26,2017



Certificate of Service

 I hereby certify that on Wednesday, July 26, 2017 I provided a true and correct copy of the

Reply Comments of the Allocation Phase Parties to the following:

 Settling Devotional Claimants, represented by Arnold P Lutzker served via Electronic

Service at arnie@lutzker.com

 Program Suppliers, represented by Gregory O Olaniran served via Electronic Service at

goo@msk.com

 Canadian Claimants Group, represented by Lawrence K Satterfield served via Electronic

Service at lksatterfield@satterfield-pllc.com

 Joint Sports Claimants, represented by Robert A Garrett served via Electronic Service at

robert.garrett@apks.com

 Commercial Television Claimants, represented by John Stewart served via Electronic

Service at jstewart@crowell.com

 Allocation Phase Parties, represented by Lucy H Plovnick served via Electronic Service at

lhp@msk.com

 Public Broadcasting Service, represented by Ronald G. Dove Jr. served via Electronic

Service at rdove@cov.com

 Signed: /s/ John Stewart


